Edward D. Greim
816.256.4144 phone
816.817.0864 fax
edgreim@gravesgarrett.com
April 11, 2022
Via Electronic Mail
The Honorable Alvin Jaeger
Secretary of State
600 East Boulevard Avenue Dept 108
Bismarck, ND 58505-0500
ajaeger@nd.gov
Re:

Initial Cure of Term Limits Petitions

Dear Secretary Jaeger:
We write on behalf of our client 1, North Dakota for Term Limits (the
“Committee”), regarding the correction and amendment of certain issues raised by your
office on the initiative petitions submitted by the Committee (the “Petitions”). The
proposed initiative would add a new article to the North Dakota Constitution imposing
term limits for the Governor and members of the Legislature.
For an initiative petition to be placed on a ballot, it must be signed by electors equal
in number to four percent of the North Dakota population. N.D. Const. Art. III, sect. 9. In
2022, 31,164 signatures are necessary for an initiative petition to be placed on the ballot.
See Ex. A, Timeline. On February 15, 2022, your office accepted delivery of 1,441 Petitions
from the Committee containing 46,366 signatures in support of the term limits initiative.
See Ex. B, 3/22/22 Letter from Jaeger to Hendrix. The Petitions included approximately
15,000 more signatures than the law requires to have the issue placed on the ballot.

We have associated with North Dakota attorney Jesse Walstad and intend to seek appropriate leave to
practice pro hac vice if litigation arises from this dispute.
1
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North Dakota law states that the “Secretary of State shall have a reasonable period,
not to exceed thirty-five days, in which to pass upon the sufficiency of any petition
mentioned in section 16.1-01-09.” N.D.C.C. 16.1-01-10.
On March 22, 2022, you notified the Committee that it did not submit enough
signatures to place the Term Limits issue on the ballot because, based on your review,
only 17,265 of the 46,366 signatures submitted were valid. In your opinion, roughly 29,101
of the signatures submitted by the Committee were invalid for various reasons. Just five
days prior, in a meeting in your office with Jared Hendrix (chairperson of the Committee),
you indicated that your office had determined that roughly 7,000 signatures were invalid
and would not be counted. An additional 22,000 signatures were “disqualified” in the
five days between March 17 and March 22.
The North Dakota Constitution provides the Committee twenty days to correct or
amend petitions for an initiative measure. N.D. Const. art. III, § 6. On March 22, the same
day you made the decision not to certify the sufficiency of the Petitions, Mr. Hendrix
requested all records from your office indicating your decision as to each signature and
the complete legal basis for that decision. On March 24, you responded, telling Mr.
Hendrix that copies of the petitions along with a tabulation summary—part, but not all,
of what was requested—were being prepared, but were not yet ready. You stated that
the Committee’s 20-day cure period would begin when the copies of the petitions were
picked up from your office. A portion of the petitions were retrieved on March 28, 2022,
the date you first made them available. During our review, it became apparent that 85
petitions were missing from the materials retrieved on March 28. We requested those
missing petitions on April 6, 2022. On April 7, we received the vast majority of the
petitions, and on April 11, we received the final three missing petitions.
Based on your representation to Mr. Hendrix, the Committee understands that its
20-day cure period ends on Sunday, April 17, 2022. To avoid any doubt about the legal
effect of the period ending on Easter Sunday, we intend to supplement this letter on
Friday, April 15, 2022.
For the reasons stated below, the Committee submitted a sufficient number of
signatures to have the Term Limits issue placed on the ballot in November’s election.
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A. Over 8,000 signatures were unconstitutionally and unlawfully stricken on the
mistaken basis that they were obtained before the approval date for circulation of
the Petitions.
Your office disqualified 8,274 signatures on the basis that they were obtained
before the approval date. Pursuant to Article III, sect. 2 of the North Dakota Constitution,
before an initiative petition may be circulated, the Secretary of State shall approve the
petition for circulation. Initiative petitions may be circulated for one year from the date it
is approved for circulation by the secretary of state. N.D.C.C. § 16.1-01-09(7).
The Committee’s initiative petition was approved for signature gathering on July
16, 2021. See Ex. A. On April 4, 2022, Elections Specialist Lee Ann Oliver confirmed that
this was the correct approval date “as a matter of public record” according to the timeline
provided by the Secretary of State’s website. Ex. C. Of the 224 petitions you disqualified
as prematurely collected, only one packet (No. 1031) contained dates that were before the
approval date. 2 None of the other 223 packets identified contain a signature dated before
July 16, 2021. The packets appear to have been reviewed line by line by your office and
include a number indicating the signatures your office would have been otherwise
willing to accept, but for the approval date issue. 3
Because the vast majority of the 8,274 signatures excluded on this basis were
collected after the approval date and are otherwise valid, your office must accept the
7,015 4 signatures that were otherwise valid but for their erroneous exclusion based on the
approval date issue. The sum of the signatures you originally accepted (17,265) and the
signatures that should be counted from these erroneously excluded petition packets
(7,015) yields a total of 24,280 valid signatures based on correcting this single error.

It appears the petition packet No. 1031 contained signatures with the date 6/25/2021. This only occurred on the first
three signature lines and appears to be the signer’s mistake. All other signatures were correctly dated 7/25/2021 or
later. We have excluded the 3 invalid signatures from the 38 signatures the Secretary identified as otherwise acceptable
within this petition packet.
3
No other issues appeared on the rejected signature key provided by your office.
4
The 224 petitions that were erroneously disqualified for signatures being obtained before the approval date contained
7,018 otherwise acceptable signatures as identified by your office on the first page of the petition. We have subtracted
the 3 potentially invalid signatures from packet No. 1031 to arrive at 7,015.
2
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B. Wholesale disqualification of signatures notarized by Zeph Toe for “likely
forgery” based on an inexpert opinion regarding a few circulator signatures was
unconstitutional and improper.
Your office disqualified 751 petitions containing 15,740 signatures—about a third
of the entire campaign—because you identified a few examples where you thought a
circulator’s handwriting looked different than other handwriting from that same
circulator. You claim that the signatures were notarized by the same notary: Zeph Toe.
Because you deemed these differences in handwriting to indicate that one or the other of
the signatures was “likely forged”, you in turn invalidated every single notarization of
Zeph Toe, and therefore every single signature of otherwise-valid North Dakota electors.
When the Committee requested that your office provide a record of the circulator
affidavits that you believe were likely forged, you were unable to do so, pointing back to
the few petition pages you revealed to the Committee during a live meeting just before
you made your decision. Ex. C. This wholesale exclusion of these signatures is improper
and hinders, rather than furthers, the right to petition under the North Dakota
Constitution.
The North Dakota Constitution provides: “The petition shall be circulated only by
electors. They shall swear thereon that the electors who have signed the petition did so
in their presence.” Art. III, § 3. N.D.C.C. Section 16.1-01-09(3) provides that the
circulators’ affidavits must be attached to each copy of the petition and requires the
circulator to subscribe and swear before a notary public “that each signature contained
on the attached petition was executed in my presence; and that to the best of my
knowledge and belief each individual whose signature appears on the attached petition
is a qualified elector; and that each signature contained on the attached petition is the
genuine signature of the individual whose name it purports to be.”
If it is appropriate to exclude any signatures here on the basis of the “likely
forgeries”, that exclusion should be limited to those petitions where the signature on the
circulator’s affidavit actually suffers from some flaw. Though we understand that this
may be difficult given that you were unable to identify precisely which signatures or
affidavits were problematic, that does not justify the drastic leap taken here to throw out
all signatures notarized by Zeph Toe.
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Though it is our understanding that you did not speak to Mr. Toe at any time
during your sufficiency determination, we conferred with Mr. Toe to expressly address
the issues raised. Mr. Toe has provided an affidavit reaffirming that each circulator whose
name appears on a petition did personally appear before him and execute the circulator’s
affidavit. Ex. D, at ¶ 8-11. Mr. Toe also reviewed the log that he keeps of each notarial act
he performs. Ex. D, at ¶ 12-13. His log includes entries from the petitions signed by Chloe
Lloyd and Ramona Morris, as well as copies of each of those circulators’ signatures. From
what we can discern from the information provided by your office, Ms. Lloyd and Ms.
Morris are the circulators who your office believes may have had their signatures forged. 5
Mr. Toe notarized thirty-six petitions circulated by Chloe Lloyd across nine
occasions. Those petitions were notarized over a 19-day span from September 4, 2021 to
September 23, 2021. See Ex. E. On their first encounter on September 4, 2021, Mr. Toe’s
log indicates that he checked Ms. Lloyd’s identification. Id. Given the frequency with
which Mr. Toe notarized Ms. Lloyd’s petitions in the 19 days after that date, he did not
check her identification each time and instead notarized Ms. Lloyd’s petitions based on
his personal recognition of her, as permitted under N.D. Stat. § 44-06.1-06. Id.
Nonetheless, Mr. Toe checked Ms. Lloyd’s identification again on September 21, 2021,
and notarized petitions on each of the two following days. Id. Like the petitions
themselves, many of the entries in Mr. Toe’s log contain variations in the printed name
and signatures provided by Ms. Lloyd. The most likely explanation for these variations
is not forgery, but rather, that Ms. Lloyd’s handwriting varies based on any number of
circumstances that do not raise any inference of forgery or other wrongdoing. As he
attests and his logbook shows, Mr. Toe verified Ms. Lloyd’s identity each time she signed
her circulator’s affidavit and has no reason to believe that any other person signed in Ms.
Lloyd’s name. Ex. D, ¶ 14-19.
Similarly, Mr. Toe notarized six petitions circulated by Ramona Morris across four
occasions. These petitions were notarized between November 8 and November 15, 2021.
See Ex. F. Mr. Toe checked Ms. Morris’s identification on November 8 and November 11,

The Secretary’s office has failed to expressly state which packets contained the alleged forged signatures. We are
assuming, based on summaries provided by the Secretary’s office, that the forged signature allegations stem from
these two circulators.
5

N.D. Term Limits Petitions
April 11, 2022
Page 6 of 7

according to his logbook. Id. Like the petitions themselves, many of the entries in Mr.
Toe’s log contain variations in the printed name and signatures provided by Ms. Morris.
Like Ms. Lloyd, the most likely explanation for these variations is not forgery. As he
attests and his logbook shows, Mr. Toe verified Ms. Morris’s identity each time she signed
her circulator’s affidavit and has no reason to believe that any other person signed in Ms.
Morris’s name. Ex. D, at ¶ 14-19.
Your office’s brief, inexpert analysis of Ms. Lloyd’s and Ms. Morris’s handwriting
is no basis to exclude all of the signatures they gathered—let alone all of the North Dakota
elector signatures on petitions notarized by Mr. Toe. Based on the affidavit of Mr. Toe
and his notary log, your office must correct your error. The 751 petitions containing
15,740 signatures cannot be rejected merely because they were notarized by Mr. Toe, as
there is no factual or legal basis for the assertion that he permitted or acquiesced to
forgery in the process.
Adding this sum into the total reflecting the correction of the approval date issue,
your office should accept at least 40,020 of the signatures submitted before rectifying any
additional issues involving elector signatures that were erroneously excluded for reasons
relating to the elector’s name, signature, address, etc.
CONCLUSION
This initiative should be submitted to the people of North Dakota. Solely by
correcting the two most glaring issues with your office’s exclusion of signatures – the
approval date issue and the Zeph Toe issue – the Committee has submitted at least 40,020
valid signatures, or 8,856 more than required by law. We expect this surplus to grow as
we continue to review the signatures you chose to exclude on other bases.
As will be seen in our next submission, thousands of otherwise-valid signatures of
North Dakota electors were excluded for trifling and unlawful reasons, such as an
identifiable printed name that was not printed neatly enough because the voter did not
lift his or her pen between each printed letter, or because the voter omitted a directional
(like “S.” in “S. Main St.”) from an address.
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We know that your team was instructed not to follow the statutory sampling
process (in which the post office would certainly have delivered postcards to term limitssupporting voters). Instead, it reviewed every single signature against the VOICES
database using these new criteria that were crafted exclusively for the term limits petition.
Therefore, you and your staff were well aware that valid signatures which matched voter
records were being stricken based on minor technicalities, and sometimes based on no
valid reason at all, such as the 7,000 signatures dated after July 16, but stricken based on
the theory they were signed before that date. No expense was spared in attempting to
disqualify this petition, and the full scope of the use of taxpayer resources to frustrate the
will of the electors is only beginning to come into focus. The state’s validation process
here should be subject to a full inquiry. We ask that your office and the Attorney General
continue to preserve all records—paper and electronic—regarding the effort to review
the petition and strike signatures, which were the subject of our earlier document
preservation request.
We will supplement our position this Friday in accordance with your
representation regarding the Committee’s cure period starting on March 28, 2022. We
implore you to reconsider your position in accordance with the information provided
above. The Committee reserves and does not waive any and all rights and remedies
against you or any other party relating to the Petitions.

Respectfully,

Edward D. Greim
cc: Jim Silrum, Jared Hendrix, Jesse Walstad

EXHIBIT A

Timeline for Constitutional Initiative

Amending state’s constitution related to term limits for Governor and Legislators

Submitted to the Secretary of State for review and
approval for circulation

Thursday, July 1, 2021

Earliest date the law allows Secretary of State to
approve the petition title

Friday, July 9, 2021

Latest date by which the Secretary of State must
provide the petition title

Tuesday, July 13, 2021

Date that Secretary of State supplied Sponsoring
Committee with petition title for petition

Tuesday, July 13, 2021

Date that Sponsoring Committee returned petition
to Secretary of State for review

Thursday, July 15, 2021

Date that Secretary of State approved petition for
circulation

Friday, July 16, 2021

One year from date petition was approved
for circulation – July 16, 2022
Deadline for submitting petition signatures to the
Secretary of State (120 days before the election at
which the measure is to appear on the ballot or one
year from the date the petition is approved for
circulation)

Number of signatures needed to place measure on
ballot.

Contact person for the sponsoring committee

Prior to midnight, February 14, 2022, for the
June 14, 2022, election.
Prior to midnight, July 11, 2022, for
November 8, 2022, election.

31,164

Jared Hendrix
5750 16th Avenue SW
Minot ND 58701-3000
(701) 712-1487

EXHIBIT B

ALVIN A. JAEGER
SECRETARY OF STATE

PHONE (701) 328-2900
EMAIL sos@nd.gov

WEBSITE sos.nd.gov

SECRETARY OF STATE
STATE OF NORTH DAKOTA
600 EAST BOULEVARD AVENUE DEPT 108
BISMARCK ND 58505-0500

March 22, 2022
Jared Hendrix
Chairman
Sponsoring Committee
5750 16th Avenue SW
Minot ND 58701-3000
Dear Mr. Hendrix,
On February 15, 2022, I accepted delivery of 1,441 petitions related to setting term limits for the Governor
and Legislators and that any future amendments to these term limit provisions may only be proposed by a
citizen-initiated petition and never by the Legislature. The petitions contained 46,315 signatures. For an
initiative petition to be placed on a ballot, it must be signed by electors equal in number to four percent of
the population of the State of North Dakota, which in this case is 31,164 signatures.
According to state law, N.D.C.C. § 16.1-01-10, the Secretary of State has a reasonable period, not to
exceed thirty-five days, to pass upon the sufficiency of the petitions. Based on a review of the petitions by
my office and an investigation by the Attorney General's Bureau of Criminal Investigation, the petitions do
not have a sufficient number of valid signatures. Excluding the. invalid signatures, the petitions only contain
17,265 valid signatures. Therefore, I will not certify it for placement on the November ballot.
According to the North Dakota Constitution, Article Ill, Section 3, petitions may only be circulated by electors
and each elector must swear that the signatures were affixed in their presence. The reasons for which
individual signatures and entire petitions have been excluded include:
•
•
•
•
•

Several signatures of circulators were likely forged on affidavits in the presence of a notary
public. Therefore, all affidavits (attached to 751 petitions that included 15,740 signatures)
notarized by this notary were not counted.
Some circulators were not North Dakota qualified electors as required, and some of those
individuals were not citizens of the United States.
A sampling of the 87 circulators indicated that several were offered, or paid bonuses based
on the number of signatures they obtained, which is prohibited by N.D.C.C. 16.1-0112(1)U). Any signature obtained in violation of this statute is void and may not be counted.
Petitions included a significant number of signatures from residents of other states in
violation of N.D.C.C. § 16.1-01-09(2).
On the petition, signers are required by law to print their name, affix their signature, and
provide a complete address, as witnessed by the circulator. Thousands of the signatures
did not meet all aspects of this requirement (e.g., incomplete addresses).

Additionally, as required by N.D.C.C. § 16.1-01-10, I must report all violations to the Attorney General.
Sincerely,

&,4,-H.J���
Summary attached

A:n,;::e� ,.
Secretary of State

EXHIBIT C

From: Oliver, Lee A. <loliver@nd.gov>
Sent: Tuesday, April 5, 2022 3:41 PM
To: tillmanscott26@yahoo.com
Subject: RE: Key for term limits petitions
Scott,

Please see responses below. Thanks

Lee Ann Oliver
Election Specialist | North Dakota Secretary of State
600 E Boulevard Ave | Dept 108
Bismarck, ND 58505-0500
Desk: 701.328.4146
loliver@nd.gov | sos.nd.gov

From: tillmanscott26@yahoo.com <tillmanscott26@yahoo.com>
Sent: Monday, April 4, 2022 3:24 PM
To: Oliver, Lee A. <loliver@nd.gov>
Subject: RE: Key for term limits petitions

***** CAUTION: This email originated from an outside source. Do not click links or open attachments unless you know
they are safe. *****
Lee Ann,
Thank you for sending that spreadsheet.
Do you also have the csv/excel list of the numbers for packets notarized by Zeph Toe? I have attached the list you
requested.
In the documents we picked up, I was looking to find some clarification on the notary issue. The summary letter said
this:
1

Several signatures of circulators were likely forged on affidavits in the presence of a notary public. Therefore, all
affidavits (attached to 751 petitions that included 15,740 signatures) notarized by this notary were not counted.
But I don’t find any details on which affidavits are considered forgeries. Can you please send a list of those? The list you
have requested does not exist. However, Zeph Toe notarized several petitions despite the fact that the signatures of the
same circulator were different on a number of the petitions supposedly circulated by the same person.
Also, from the summary letter,
Some circulators were not North Dakota qualified electors as required, and some of those individuals were not citizens of
the United States.
Can I get a list of the petitions rejected for this? That information was provided to Mr. Hendrix on a PDF containing the
details found on every petition when the copies of the petitions were provided. I have attached the PDF already
provided to Mr. Hendrix.
A sampling of the 87 circulators indicated that several were offered, or paid bonuses based on the number of signatures
they obtained, which is prohibited by N.D.C.C. 16.1-01- 12(1) U). Any signature obtained in violation of this statute is void
and may not be counted. Petitions included a significant number of signatures from residents of other states in violation
of N.D.C.C. § 16.1-01-09(2).
Can I get a list of the petitions rejected for this? That information was provided to Mr. Hendrix on a PDF containing the
details found on every petition when the copies of the petitions were provided. I have attached the PDF already
provided to Mr. Hendrix.
I see 8,274 signatures were rejected for, signatures before approval date.
Can you let me know what the proper approval date was? We had it down as 7/16/2021. . From the Timeline on our
website, it is a matter of public record that we concur with that date.

Thank you,
Scott
Scott Tillman
231.282.1167

From: Oliver, Lee A. <loliver@nd.gov>
Sent: Monday, April 4, 2022 3:52 PM
To: tillmanscott26@yahoo.com
Subject: RE: Key for term limits petitions
Hello,

Here it is in an excel, thanks.

Lee Ann Oliver
Election Specialist | North Dakota Secretary of State
600 E Boulevard Ave | Dept 108
Bismarck, ND 58505-0500
Desk: 701.328.4146
loliver@nd.gov | sos.nd.gov
2
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